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governance risk for organizations under

roughly two hundred employees, and that the

standard advice to small employers, which is to wait until a threshold is crossed, is
close to the worst available strategy.
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Colorado's Senate Bill 24-205, signed in May 2024 and scheduled to take effect
February 1, 2026, imposes duties on developers and deployers of high-risk systems
used in consequential decisions including employment, and carries a conditional
exemption for deployers with fewer than fifty full-time employees. The California
Consumer Privacy Act reaches businesses meeting its coverage tests, principally
annual gross revenue above twenty-five million dollars or the handling of substantial
volumes of consumer data, and its definition of a covered business turns on operation
for profit, which places most nonprofits outside it altogether. The California Privacy
Protection Agency has advanced proposed regulations on automated decision-making
technology into formal rulemaking, and those rules would carry the same coverage
thresholds if adopted as drafted. At the federal level, the Uniform Guidelines on
Employee Selection Procedures provide simplified recordkeeping for users with fewer
than one hundred employees.
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New York City's Local Law 144 is the notable exception, since its bias audit and
notice requirements attach to the use of an automated employment decision tool
for a position in the city without the employer-size thresholds found in the state
statutes. Outside that jurisdiction, the small organization is largely unobserved.
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Title VII of the Civil Rights Act and the Americans with Disabilities Act apply to
employers with fifteen or more employees. The Age Discrimination in Employment
Act applies at twenty. These statutes contain no sophistication defense, no small-
employer safe harbor for automated tools, and no provision reducing an employer's
obligations because it purchased rather than built the system that produced the
decision.
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These claims are inexpensive to bring, and their cost to defend does not scale down
with the size of the defendant. The EEOC's 2023 consent decree with iTutorGroup,
resolving allegations that software was configured to reject applicants above specified
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ages, settled at $365,000. That figure is survivable for a large employer. It is
existential for most nonprofits.
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The first is configuration. A small organization runs the vendor's defaults. It did not
select the screening criteria, did not set the thresholds, and frequently does not know
which features of its applicant tracking system are scoring candidates, because several
were enabled at implementation and never reviewed. When the question arrives
asking who configured the criteria and on what basis, the honest answer is that
nobody at the organization did.
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The third is the record. The federal recordkeeping obligations at 29 C.F.R. Part 1602
require preservation of application records and, once a charge is filed, preservation of
everything relevant until final disposition. Reconstructing why a particular applicant
was rejected eighteen months ago requires that the score, the inputs, and the system
configuration in force at the time were retained. Small organizations rely on the
vendor's data practices, which typically discard scores after ranking, and they learn
this at the moment they need the data.
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An organization whose mission concerns disability, accessibility, equity, or workforce
development, and which screens applicants through an automated assessment that
penalizes atypical speech, interpreted communication, or nonstandard affect, has a
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mission-integrity problem that survives any legal outcome. It does not matter whether
the claim is meritorious. The allegation alone is coherent in a way it would not be
against a manufacturer, because the organization's public position supplies the
contradiction. Funders read those allegations. So do the communities the
organization serves, and so do the staff who joined because of the mission.
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The recommendation is not a compliance program. A thirty-person organization

cannot operate one and should not try. The following is achievable in a few days of an
existing staff member's time and captures most of the available protection.
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TIPS

Know something about a sign language Al system that the public should know?

Send it to tips@novaracg.com. Every tip is read by me and kept confidential. If
you work in the UK, writing to us is not by itself a protected disclosure under the
Public Interest Disclosure Act 1998, so before you share employer information,
check your options with Protect (protect-advice.org.uk), the free whistleblowing
advice line.
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