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Whether an inference engine makes an inquiry within the meaning of the statute is an
open question, and it should be labeled as open rather than resolved in either
direction. A system that monitors zoom level, dwell time, error rates, input method,
correction frequency, or navigation patterns and derives from them that a user is
likely to have a visual, motor, or cognitive impairment has not asked anything. It has
obtained the answer without the question, which is either outside the provision's
language or precisely the mischief the provision exists to prevent, and no court has yet
had occasion to say which.
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Note also what the employee loses. The accommodation process exists to give the
person control: whether to disclose, what to disclose, to whom, and what to request.
An adaptive system decides all four on the employee's behalf and never tells her it did.
The individual is better served by a plain form and a named decision-maker than by a
system that quietly determines what she requires.

The relevant EEOC guidance on these questions, the May 2022 technical assistance
on the ADA and the use of software, algorithms, and artificial intelligence to assess job
applicants and employees, named impermissible disability-related inquiry as one of
three principal mechanisms of algorithmic ADA harm alongside failure to
accommodate and screen-out. That document was removed from the agency's website
in January 2025. Its removal changed the availability of the explanation, not the
content of the statute.
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An organization that adopts a personalization system on the strength of a vendor's
claim that it adapts to every user is making the same purchase, in a context where the

affected people are employees rather than website visitors and where the applicable
statute carries an individual right of action.
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In March 2025, the American Civil Liberties Union, the ACLU of Colorado, Public
Justice, and Eisenberg and Baum filed a complaint with the Colorado Civil Rights
Division and the EEOC on behalf of a Deaf and Indigenous employee. According to
the public filings, she requested human-generated captioning as a reasonable
accommodation for an automated video interview, and the request was denied on the
basis that the platform's automated captions would suffice. Portions of the interview
were allegedly uncaptioned in any event. Both companies deny the allegations, and
the matter will be determined by investigation rather than by commentary.

Whatever its outcome, the fact pattern names the risk exactly. The employer's
position was that the automated adaptive feature made the requested accommodation
unnecessary. That is the proposition adaptive accessibility marketing advances as its
central benefit. An organization that adopts the technology and internalizes the
marketing has adopted a defense that is currently being tested, and it should
understand that it is the defense at issue rather than a way of avoiding the dispute.
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A final distinction, because the proposition tends to collapse it. Applications such as
Seeing AI and Google Lookout are assistive technologies: tools a blind or low-vision

person chooses, configures, controls, and can abandon. They belong to the user. Their
governance is the user's own, and their value is real.

EEHENBENFENES —MERNNR. BT, MEMTHEAS LMIF
RitiR(E, Tieth R B R BHEIT, HESEMHEERFENEIE. ME—LXTAMK

Page 4 of 7




NOVARA
i h 3 — R TANZ 2%, X —WHFRZ OB DR, MXMERZ AR E
I, RE AN HE BT L TPEFATE /" Z .

There is also a quieter problem in citing consumer assistive apps as evidence of an
organization's accessibility posture. If a blind employee is navigating the workplace
using an application she found, installed, and learned on her own time, the
organization has not provided accessibility. It has benefited from her doing so, and
counting that as institutional provision obscures an unmet obligation. The relevant
question is not what tools employees have found. It is whether the organization's own
documents, systems, and physical environment are accessible without them.
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3. Treat any disability-related inference the system generates as confidential
medical information for handling purposes, in separate storage with
restricted access, and confirm that the vendor's architecture permits this
before deployment rather than after.
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TIPS

Know something about a sign language Al system that the public should know?
Send it to tips@novaracg.com. Every tip is read by me and kept confidential. If

you work in the UK, writing to us is not by itself a protected disclosure under the
Public Interest Disclosure Act 1998, so before you share employer information,
check your options with Protect (protect-advice.org.uk), the free whistleblowing

advice line.
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