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An internal mobility platform decides which employees see which openings. That is a promotion
decision, and under the ADA it can be an accommodation one.
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The system is also a promotion screening system, and it should be governed as one. It
determines which employees are shown which opportunities, which are identified as
ready, and which are proposed to hiring managers considering internal candidates.
Failure to promote and failure to transfer are established theories of liability under
Title VII, the Age Discrimination in Employment Act (ADEA), and the Americans with
Disabilities Act (ADA). The Uniform Guidelines on Employee Selection Procedures
apply by their terms to selection procedures affecting hiring, promotion, and other
employment opportunities, not to external hiring alone. New York City's Local Law
144 reaches automated employment decision tools used to evaluate employees for
promotion as well as to screen candidates, a scope point that organizations deploying
internal mobility platforms routinely miss because they think of the law as a hiring
Statute.

Novara Consulting Group's position is that internal mobility systems carry higher
governance risk than external screening systems, for reasons specific to the
population they act on, and that the developmental framing is what allows the risk to
go unexamined.
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Internal mobility works differently. The system determines which openings appear in
an employee's feed. An employee who is not matched to a role does not receive a
rejection, because she never applied. She never saw the posting. There is no
application, no decision record, no notice, and nothing for her to contest. From her
perspective nothing occurred at all, which is precisely why nothing is examined.
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into a non-decision. It converts it into a decision the employer cannot reconstruct.

This matters most where the employee has a protected characteristic or protected
activity in her file. Consider an employee who requested an accommodation eighteen
months ago, or took protected leave, or raised a complaint. If she is subsequently not
surfaced for opportunities, she has a retaliation claim, and retaliation claims are the
most common category the EEQC receives. The standard is whether the action would
dissuade a reasonable worker from engaging in protected activity, and the denial of
promotional opportunity comfortably meets it. The employer's defense requires
showing why she was not matched. If the answer is that a model produced a ranking
and the scores were not retained, the employer has no defense to offer, only an
absence.

Performance data is the wrong input, and it is the
employer's own product
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Under the ADA, reasonable accommodation may include reassignment to a vacant
position. Where an employee can no longer perform the essential functions of her
current role even with accommodation, reassignment to a vacant position for which
she is qualified is an accommodation the employer is required to consider, and the
employer's obligation extends to identifying vacancies rather than merely inviting the
employee to compete for them in the ordinary way.
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The second is that the system minimizes bias. There is no public evidence base
supporting that claim for internal mobility tools, and the input analysis above
suggests the mechanism runs the other way. An organization that says this has
adopted a vendor's assertion as its own representation about its promotion practices,
in writing, without substantiation.
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1. Determine whether the platform will become the vacancy identification
mechanism for ADA reassignment. If it will, establish a parallel route that
does not depend on the model's ranking, and name the person responsible
for operating it.
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TIPS

Know something about a sign language Al system that the public should know?
Send it to tips@novaracg.com. Every tip is read by me and kept confidential. If

you work in the UK, writing to us is not by itself a protected disclosure under the
Public Interest Disclosure Act 1998, so before you share employer information,
check your options with Protect (protect-advice.org.uk), the free whistleblowing

advice line.
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